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The government should only exercise its power of eminent domain when absolutely necessary and the land taken only used for structures such as railroads, highways and airports 

"Eminent Domain is the power possessed by the state over all property within the state, specifically its power to appropriate property for public use. In some jurisdiction the state delegates its power to certain public and private companies." (6)

The first case of Eminent Domain in English law is called the "Saltpeter case" or the "King's Perogative" in Saltpeter Case. The English king needed saltpeter for munitions and he took an individual's saltpeter mine. This individual sued the king but the court established the right of the sovereign to take "private property for public use" without being liable for trespassing but required payment for the mine.

The Eminent Domain principle was recognized when the colonies became the US and the English law was adopted as the law for this country.

The Fifth Amendment did not establish ED it only limited the right by requiring that the taking be for "public use" and that "just compensation" be paid for the property.

The term Eminent Domain was derived from the legal treatise written by Dutch jurist Hugo Gratius in 1625.

There are different types of takings involved in Eminent Domain.

1) Complete taking which involves taking all of the property at issue that is appropriated.

2) Partial taking – is the taking of only a piece of the property

3)Temporary Taking – part or all of the property is appropriated for a limited period of time. The property owner retains title, is compensated for any losses associated with the taking.

4) Easement and Rights of Way – it is also possible to bring an ED action to obtain an easement or right of way. The property owner remains free to use the property for any purpose which does not interfere with the right of way or easement.

Procedure for Eminent Domain

Eminent Domain law and legal procedures vary, sometimes significantly, between jurisdictions.  The following steps are usually followed:

The government attempts to negotiate the purchase of the property for fair value.

If the owner does not wish to sell, the government files a court action to exercise ED, and serves or publishes notice of the hearing as required by law.

A hearing is scheduled, at which the government must demonstrate that it engaged in good faith negotiations to purchase the property, but that no agreement was reached. The government must also demonstrate that the taking of the property is for public use, as defined by law. The property owner is given the opportunity to respond to the government's claims.

If the government is successful in its petition, proceedings are held to establish the fair market value of the property. Any payment to the owner is first used to satisfy any mortgages, liens and encumbrances on the property, with any remaining balance paid to the owner. The government obtains title. 

If the government is not successful, or if the property owner is not satisfied with the outcome, either side may appeal the decision.

In recent decades there has been growing concern about the manner in which some states and units of government exercise their power of eminent domain. Some governments appear inclined to exercise eminent domain for the benefit of developers or commercial interests, on the basis that anything that increases the value of a given tract of land is a sufficient public use. Critics respond that this is absurd, and that there are few properties, no matter how upscale, which could not be made more valuable if developed in a different manner. They also note that if a developer is unable to purchase the property on the open market, it is unlikely that the landowners will truly be offered the value of the property through condemnation proceedings. The governmental response to that point is that the law of ed arose from the experience that some property owners are unwilling to negotiate a reasonable sale price, and such unreasonableness should not provide a basis to extort an above-market price or to prevent the completion of a public project.

For example, in one case a town wished to exercise ed over a residential neighborhood, so that an upscale condominium development could be built on that land. To advance that goal, they defined any home within the neighborhood as "blighted" if it did not have three bedrooms, two bathrooms, an attached two car garage, and central air conditioning. The homeowners challenged the definition in court, and were ultimately successful in fighting the municipality's efforts to take their homes.

Berman  v. Parker – 348 U.S. 26; 75 S.Ct. 98; 996. Ed. 27; (1954) 117F.Supp 705.

The District of Columbia Redevelopment Act was established with the District of Columbia because they felt that some of the areas in that community were injurious to public health. The buildings were sub standard, blighted and not good for public health, safety, morals or welfare. The policy of the United States is to protect and promote the welfare of its citizens. It will do whatever is necessary to achieve this objective. A project was set up to redevelop the entire area. 

The District Redevelopment Land Agency was made up of five members. 

One of the owners of the area owned a department store and he argued that his property should not be taken because it was unconstitutional. It was not residential property or slum housing as specified in the terms of the statute. The redevelopment project was under the management of a private, not public, agency and it was not being redeveloped for public use.

The United States District Court of Columbia dismissed the petitioners' complaint seeking to enjoin condemnation of their property under the Redevelopment Act.

The Supreme Court affirmed the District Court's decision, finding the project did not violate the Fifth Amendment because Congress, under its police powers was solely authorized to effect changes that improved public health and safety to use Eminent Domain to make those changes. 

The department store owner lost his land to Eminent Domain even though his land was not included in the terms of the statute of the District of Columbia Redevelopment Act. This storeowner did not receive the protection that the government had pledged. His American dream ended up being the Eminent Domain abuse nightmare.

Poletown Neighborhood Council v. City of Detroit 304 N.W.2d 455; (1972)

In this case, the City of Detroit planned to acquire land owned by private owners under the Economic Development Corporations Act.  The focus of the project was job creation and to promote public health and welfare. This project was authorized by the Mich. Comp. Laws § 15.1622. This condemnation would uproot 4200 people so that General Motors could build a new factory. General Motors and the City promised that the new plant would create over 6000 jobs for the community. Hundreds of homes, businesses, churches and other institutions would be destroyed. 

Plaintiffs filed an action to challenge the project.  They believed that the condemnation would hurt their community instead of bringing economic development. The Trial Court in Michigan granted judgment in favor of the city. The court found that the city did not abuse its discretion in determining that the property was necessary. The plaintiffs appealed but they lost as the appellate court affirmed the decision of the Michigan Trial Court.

The condemnation did not result in economic gain as promised. The GM plant opened two years later and employed no more than 2500 workers. It employed less that 60% of the people that they had promised to hire. The monetary compensation could not cover the psychological harm, the destruction of community ties and family plans. This is a case of Eminent Domain abuse at its worse. How could uprooting families and destroying community be for economic development? It seems like it was done to facilitate General Motors because they are one of the largest car manufacturers in our county. Eminent Domain is to be done to improve the community needs and not to enhance the developer's greed.

Hawaii Housing Authority v. Midkiff  467 us. 22; 104 S. Ct 2321; 81 L. Ed. 2nd 186 (1984) 

Land in Hawaii was only owned by a few landowners. It caused the market to malfunction and the court held that the elimination of an oligopolist market in land was a sufficient benefit to justify the re distributional takings.

In the early 1800's Hawaii leaders and American sellers tried to divide the lands but they were unsuccessful. In the mid 1960's the Hawaiian legislature found out that only 72 private landowners owned 47% of the state lands in Oahu. They felt that this situation was inflating land prices and injurious to the public welfare. 

In order to address these issues, the legislature decided to force the landowners to break up their estates. They wanted them to sell the lands they were leasing. The owners were not very happy with the changes. The Legislature enacted the Land Reform Act of 1967. Hawaii Rev. Stat., ch 516. This Act condemned residential tracts and transferred them to tenants. Under the acts condemnation scheme, the tenants were able to ask the HHA to condemn the property they were leasing which would give them a chance to buy the land.

The price of the land was to be negotiated between the tenants and the owners. These negotiations failed and the HHA wanted the owners to comply with compulsory arbitration. Instead, the owners filed a lawsuit with the District Court. They were requesting that the court declared the Act unconstitutional and enjoin the enforcement.

The District Court temporarily restrained the state from proceeding with the condemnation of the properties. Three months later, the court granted partial summary judgment but refused to stop the appellants from conducting the condemnation proceedings.

The Court of Appeals for the Ninth Circuit reversed the District Court's decision. 702 F.2d 788 (1983). They did not think that the Act could pass the required judicial scrutiny of the Public Use Clause.  They concluded that it was just taking private property from A to give to B. This is another case in which the landowners lost to Eminent Domain.  This is the only case of Eminent Domain that I can understand and agree with. It seems unfair that the tenants would have to lease land and be tenants for generations and generations to come.

 Just Compensation Clause – Wisconsin Constitution Article I, Section 13 

"The just compensation clause is also know as the Takings Clause of the Wisconsin Constitution requires the state and it s subdivisions to pay just compensation for any private property taken for the use or benefit of the public. Also implicit in this provision is that government is empowered to take private property only for public use; the government may not take private property for private use. This section has never been amended. This provision is similar to the Fifth Amendment to the U.S. Constitution." (8)

Susette Kelo et al. v. City of New London et al.159 L.Ed. 2d 857, 125 S. ct. 27 (2004)

The City of New London developed a plan to revitalize its ailing economy. Their agents purchased most of the land they needed for the project but some of the property owners refused to sell their land. The area was approx. 90 acres and it had about 115 land parcels. The agent decided to use the power of eminent domain to acquire the property of the remaining owners. The owners claimed that the condemnation of their property for economic development by private parties was not consistent with public use 

Kelo et. al. was granted a permanent restraining order prohibiting the taking to the properties but denying relief to others. 

On appeal, the plaintiffs claim that the trial court improperly concluded as follows:

1) the taking of their land was authorized under Chapter 132 of the General Statues.

2) if the land is taken for economic development it makes it valid for public use.

3) delegating power to a development corporation is not unconstitutional

4) taking their land was reasonably necessary

5) the development allowed a social club to remain but not their properties which violated their federal and state constitution rights to equal protection.

General Statutes § 8-186 et seq.; applies only to "unified land and water areas" and "vacated commercial plants".

The city argued that the development was necessary for rejuvenation to create new jobs and increase tax revenue and to promote economic development. The court reasoned that the plan serves a public purpose. The owners wanted the court to guarantee that the use of their property would serve a public benefit but they refused to comply with their request.

The Connecticut Supreme Court affirmed in part and reversed in part, upholding all of the proposed takings.

Post Kelo

"Opening the Floodgates by Dana Beliner 2006 – Institute for Justice 

The Kelo decision opened the floodgates of abuse, spurring local governments to press forward with more than 117 projects involving the use of eminent domain for private development. Since the decision, local governments threatened or condemned about 5,783 homes, business and other properties to transfer to other private parties. Before the Supreme Court's decision, cities already abused the power of eminent domain. But Kelo has indeed become the green light that Justice O'Connor and Justice Thomas warned of in their dissents. The decision discouraged many home owners who wanted to fight the loss of their homes or business but believed it was hopeless to fight.

Justice O'Connor predicted that in the wake of the decision, any Motel 6 could be taken for a Ritz-Carlton, any home for a shopping mall, and any farm for a factory. The decision allowed condemnation to clear out poorer residents and smaller businesses in favor of wealthier ones.

The phrase "eminent domain" was once an obscure legal term but it is now a part of the American lexicon. The vast majority of Americans opposed eminent domain for private commercial development. Legislative change at the state and federal levels is the quickest way to close the floodgates." (9)

City of Norwood v. Horney – 161 Ohio. App .3d 316

This case started when developer Jeffrey Anderson wanted to expand his $500, 000, 000 real estate empire by building a complex of chain stores, condos and office space on top of a well kept neighborhood in Ohio.

He choose to bulldoze the neighborhood for his private gain. He paid for a study so that he could use Eminent Domain under the law. In the Ohio Constitution, Eminent Domain can only be used to eliminate the actual conditions of slum and blight.

The Trial Court found that the neighborhood was not blighted but deteriorating because of the diversity in ownership. The Anderson study did not find the area dilapidated or delinquent in taxes.

The Ohio Supreme Court did not agree with Kelo's rationale that 

1) taking for encomic development are for a public use 

2) heightened security should apply to Eminent Domain 

3) statutes authorizing Eminent domain cannot be vague 

 4) allowing property to be taken and destroyed before an appeal is completed is unconstitutional. This case is one of the few cases where the people were able to prevail against the abuse and evils of Eminent Domain. This is a landmark case and it was victory at last and a precedence set and one that will continue.

Post City of Norwood v. Horney

In the aftermath of the case of the City of Norwood v. Horney, the President signed an executive order on June 23, 2006 to protect the property rights of the American People. This is an order to help protect the rights of American to their private property. It includes limiting the taking of private property by the Federal Government for public use as established by the Constitution. The Attorney General is in charge of implementing the policy and to monitor heads of departments and agencies to make sure that they comply with the President's instructions.

I became aware of Eminent Domain when the firm that I work for represented the Gamble's the petitioner's in the City of Norwood v. Horney case. I was appalled that such a procedure was even possible in this century within a democratic society. I believe that it is one aspect of English Law that could have been omitted from our laws. 

I am proud that our firm was able to be a champion for the rights of these senior citizens. This case represented hope now and in the future for property owners. The tide is changing. 

Losing property in Eminent Domain is more than just fighting for land and buildings. It can 

take years to accumulate the monies needed to buy property.  It is taking an individual's dream and legacy for future generations. 

It is because of these landmark cases and excessive abuse of the system that I conclude that the practice of Eminent Domain should only be done when absolutely necessary and the property taken used for public use and benefits.
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